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JOHN F. KEENAN, United States District Judge

Background
This case revolves around the poems of Dorothy Parker,
the famous writér who was a member of the Algonguin Round Table.
Ms. Parker published her literary works mainly during the first
half of the 20th century.v She authored poems, verses, dramatic
reviews, short stories, plays, and screen plays.® Her works

appeared in various. periodicals, including: The New York

Tribune, Vanity Fair, Vogue, The New Yorker, New York World, The

New York Herald Tribune, The Saturday Evening Post, and Life.

Over the years, Ms. Parker collected her poems in several books:

Enough Rope (1926), Sunset Gun (1928), Death and Taxes (1931),

Not So Deep as a Well (1936), and The Portable Dorothy Parker

(1944) .
At issue in this case is whether plaintiff Stuart Y.
Silverstein’s compilation of Dorothy Parker’s previously

uncollected poems in Not Much Fun: The Lost Poems of Dorothy

Parker (Scribner 1996) (“Not Much Fun”) i1s entitled to copyright

protection and, if sb,'whether the defendant Putnam Penguin

Inc.’s book Dorothy Parker: Complete Poems (Penguin Books 1999)

! parker also wrote under the pseudonyms Henriette Rousseau,
Helen Wells, Constant'Reader, or D.P. She also published items
under her maiden name, Dorothy Rothschild.
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(“Complete Poems”) infringed upon that copyright. Silverstein
also raises claims of “reverse passihg off” under the Lanhém Act
and unfair competition and immoral trade practices under New
York state law.

On April 4, 2003, this Court entered summary judgment

for the plaintiff and enjoined the defendant from selling or

further distributing Complete Poems. On appeal, the Court of
Appeals for the Second Circuit vacated the judgment and the

injunction and remanded the case for trial. Silverstein v.

Penguin Putnam, Inc., 368 F.3d 77 (24 Cir. 2004) .

The Court of Appeals held that issues of material fact
existed as to whether Silverstein exercised sufficient

creativity in the selection of poems for Not Much Fun for

copyright protection to attach. Id. at 78-79, 83. In
particular, the Court of Appeals ruled that trial was required
to determine if Silverstein exercised any creativity at all in
his selection process or if he merely included as many of
Parker’s uncollected péems as he could find. Id. at 79.

This case was tried without a jury from July 17, 2007
through July 25, 2007. The Court heard the testimony of seven
live witnesses: the plaintiff Stuart Y. Silverstein; Jane von
Mehren, a former employee of defendant Putnam Penguin, Inc.

(“Penguin”); Gillian Blake, a former employee of Scribner, who




was the editor'assignéd to work on Not Much Fun; Michael
Millman, a former Penguin employee; David Shanks, the Chief
Executive Offiqerbof Penguin; John Makison, the director of
Penguin’s parent company and the Chairman and Chief Executive of
the Penguin Group; and Kathryn Court, president and publisher of
Penguin Books, a division of Penguin Group USA. The Court also
viewed and heard the video depositions of Colleen Breese, who

edited Complete Poems for Penguin and Professor Randall C.

Calhoun, assistant professor of English at Ball State University
in Indiana, Dorothy Parker scholar and the author of Dorothy

Parker: A Bio-Bibliography. Calhoun also participated in this

case by providing two affidavits dated February 1, 2005 and July
14, 2005, respectively.
I. Findings of Fact

Silverstein included in Not Much Fun every work that

he decided was (1) a poem or verse (2) authored by Parker (3)
that had not been previously published within a collection. The
primary question presented is whether these décisions entailed
any creativity at all and, if so, whether the amount of |
creativity suffices for copyright protection to attgch.

The Court finds that Silverstein simply selected for

inclusion in Not Much Fun all of the uncollected Parker poems

that he could find and that this selection process involved no




creativity. His decision that certain works were poems was
"based objectively on whether the work contained the conventional
structural features of a poem. This finding is evidenced by the

fact that every poem in Not Much Fun is objectively recognizable

as a poem and that Silverstein did not exclude any uncollected

Parker poems from the book. It is further supported by-the'fact

that Silverstein represénted Not Much Fun as, and the book
itseif purports to be, a compilation of all éf Parker’s
uncollécted poems. Furthermore, Silverstein’s decision that
certain works wefe or were not authored by Parker was based on
historical evidence and not creative judgment.

A. Silverstein’s Compilation of Dorothy Parker’s Poems

Some time in early 1994, while looking through an old

issue of Life Magazine, Silverstein came upon some Dorothy

Parker poems that he reéognized had not been previously»
collected. After searching through more issues of Life dnd
discovering more previously,uﬁCOIIected Parker poems, he came up
"with the idea of putting together a book of Parker’s_previously

uncollected poems. (Tr. 30.)2 The book would ultimately be

titled Not Much Fun: The Lost Poems of Dorothy Parker (“Not

Much Fun”) and contain 121 of Parker’s previousiy uncollected

2wpr.» refers to pages of the trial transcript.
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poems . >

In creating Not Much Fun, Silverstein’s “geal was to
compile as complete a list of items that Ihe] determinea to be
peems written by Dorothy Parker.” (Tr. 34.) To achieve his goal
of completeness, Silverstein went through the wvarious
periodicals in which Parker’s works had originally_appeared,
page by page and issue by issue. He went to every library he
thought would possibly have something—about twelve libraries in
total. He went through originals er microfilm versions of the
periodicals, whichever was available to him at a partieular
library. (Tr. 34-35.) He spent approximately two years
searching for uncollected Dorothy Parker poems and verses to

include in Not Much Fun. (Tr. 38.)

In 1993, before Silverstein began compiling Parker’s
unCollected'poems, Professor Randall C. Calhoun published

Dorothy Parker: A Bio-Bibliography (Greenwood Press 1993)

(“Bio-Bibliography”.) Calhoun’s Bio-Bibliography lists both the

4

collected and uncollected works of Dorothy Parker. In

preparing Bio-Bibliography, Calhoun read biographies of Parker

and collected all of the Parker works that he could find,

gathering unpublished ones from old newspapers and magazines.

> The book also contains the poem “Day Dreams,” which had

been collected in Parker’s first compilation Enough Rope in 1926
and was included in Not Much Fun by mistake.
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(Calhoun Dep. Tr. 20-21.)* After gathering Parker’s works,
Calhoun listed their titles and publication information in Bio-

Bibliography under one of six categories: books, short stories,

screenplays, published interviews, miscelléneous work, and
individual pieces from magazines and newspapers. (Calhoun Dep.
Tr. 34-37.) Withiﬁ this last category, each of the.particular
magazines and newspapers that published Parker'é works has its
own subheading, under which the individual Parker works ére
cléssified as, for example, long articles, poeﬁfy, prose, and

book reviews. (PX 8.)° Calhoun believes Bio-Bibliography is the

“most exhaustive catalogue of works by and about Dorothy Parker
ever compiled.” (Calhoun Dep. Tr. 52.)

Although Calhoun’s Bio-Bibliography lists the titles

and publication information to virtually all of the poems

ultimately compiled by Silverstein in Not Much Fun, Silverstein

was unaware of Calhoun’s book until late 1994 or early 1995.
(Tr..32.) As a result, Silverstein had to discover most of
Parker’s uncollected poems on his own. By the time Silverstein

discovered'Bio¥Bibliography, he had already located all bﬁt one

of the poems listed in that book and was “appalled” that he had

missed that poem. (Tr. 37.)

4 wcalhoun Dep. Tr.” refers to the transcript of Professor

Calhoun'’s deposition, which took place on February 26, 2007.
5  wpx” refers to Plaintiff’s exhibit.
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Silverstein’s selection process consisted of three
steps. When Silvefstein 1ocatea an item, he would first
“determine whethegtor not [he] considered it to be a poem or a
verse.” (Tr. 38.) If Silverstein determined that a work was a
poem or a verse, he would next determine whether it was written
by Dorothy Parker. Finally, he would determine whether the.poem
or verse had been collected.previously. (Tr. 42;) Silverstein
included every work that he determined to be a poem or verse
written by Parker that had not previously been publisghed in a
collection. He claims that the first two steps—determining that
a work was a poem or verse and attributing it to Parker—entailed

creative decision making that confers copyright protection to

Not Much Fun.

1. Step One: Poem or Verse?

The Court finds that Silverstein sought to compile
every uncollected Dorothy Parker poem he could find.
Accordingly, he employed a broad, structural definition of
“poem” in determining whether an individual work was a poem or
not. This determination did not entail creativity.

The Court heard testimony regarding the conventional
definition of “poem” under Which Silverstein operated. Poems
are tYpically published in lines énd stanzas, often indented

from the margins and set off from any surrounding text. (Calhoun




Dep. Tr. 92-93.) A poem sometimes possesses rhyme and meter,
though this is not necessary.® (Calhoun Dep. Tr. 118-19.) The
Couft also observes that a poem is typically free from the usual
rules of grammar, punctuation, and capitalization. In contrasf
to a fpoem," “prose” runs from margin to margin and is organized
in paragraphs and sentences. The first line of each paragraph
is indented, and sentences continue and ran seamlessly from line
to line. Prose follows the rules of grammar; punctuation,'and
capitalization.

Determining that a writing meets the structural
criteria of a poem is a fairly obvious decision, one differing
substantiaily from the question of whether a work is poetic or
poetry. (Calhoun Dep. Tr. 87-88.) A work can be written in the
éorm of a poem, yet knowledgeable people may disagree over
whether it is poetry or not. In other words, poetry consist of
poems, but not all poems are poetry. Professor Calhoun
testified_that “the definition of poetry is general and vague
and that whether an item should be deemed to constitute poetry
is a personal, subjective determination that is informed by and»

depends upon an individual’s personal background, education,

% ag Calhoun testified, before World War Two, a poem almost
always had rhyme and meter. Poems were typically four beats per
line in an “A,B,A,B” rhyme scheme. Since that time, the popular
definition of poem has become more lenient and rhyme and meter
are no longer required to make something a poem. (Tr. 118-19.)
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taste andrjudgment.” (Calhioun Dep. Tr; 52953.) In contrast, one
seeking to compile all of an author’s poems might identify a
poem‘by using the working'definition: “if it goes from margin
to mérgin, it’s prose; if it’s indented and set off, it’'s a
poem,” or if it’s published “in lines and stanzas, set off from
surrounding text,” it is a poem. (Calhoun Dep. Tr. 92, 94-95.)
The Court finds that Silverstein used an objective definition of
“poem” such as this to identify poems for inclusion in Not Much
Fun.

At trial, Silverstein stated that his “definition of a
poem after doing some résearch was pretty much that it had some
kind of rhyme, it had some kind of meter maybe, but maybe not.”
(Tr. 40.) After identifying these obvious features, which
dilverstein characterized as “general guidelines [that] were.not
carved in stone,” Silverstein could only describe in the wvaguest

of terms what was uniquerébout his own definition of a poem.

‘When asked how he identified poems for Not Much Fun, Silverstein

responded “I wish I could say that I went through this hard-and-
faét process, whatVI did, 1like I héd a checklist or Soﬁething.
Basically I had a general idea what a poem Was basedvon what I
told you before [regarding rhyme and mgter]. I would ﬁake a
snap judgment, do I think this is a poem or not.” (Tr. 41.)

~

gilverstein could not articulate, and the Court cannot
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discern, any créative principle thaf guided his determination
that a wo?k was a poem or not. Silverstein repeatedly
characterized his inclusion of specific poems as “instances of
subjective selection,” merely parroting the legal standard that
he had to prove. (Tr. 194-98.) His overuse of the word
“subjective” seemed consciéusly tailored to the relevant case
law forvthe purpose of winning this lawsuit. In reality,
Silverstein classified as poéms those éarker works that fit the
typical structure of a poem, described above, just as anyone
else would. This selection process involved no creativity.

The conventional definition of a “poem” employed by
Silverstein encompasses free verse. The testimony and evidence
presented at trial showed that free verse contains the same
structure and format as that of a poem, except that free verse
is rarely written with rhyme or meter. (Tr. 42—43.) Calhoun
testified that free &erse ig simply prose reformatted to look
structurally like a poem.. As an extreme example, an article in
the New York Times could be considered free verse if it is re-
formatted into iines and stanzas‘and set off from the
‘sufrounding text. (Calhoun Dep. Tr. 90.) An anthologist
striving for completeness would include free verse in a
collection of poéms. (Calhoun Dep. Tr. 90-92.)

Silverstein testified that he initially wanted to
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include just, strictly speaking, Parker’s poems, but he later
decided to include free verses because he “just thought it would
be nice to put them in.” (Tr. 34.) In truth, he did not really

distinguish much between poems and free verses. The subtitle to

Not Much Fun is “The Lost Poems of Dorothy Parker.” (PX 2.) The
book does contain separate sections for “The Poemsg” and “The
Hate Verses,” the latter being a group of eighteen free verses

that Parker published in issues of Vanity Fair and Life

magazines between 1916 and 1924..7 Yet the distinction between
poems and free verse is blurred by Silverstein’s inclusion of an
item that he categorizes as a free verse within the “Poems”
section of the book. (Tr. 97; PX 2 at p.76.) The Court finds
that Silverstein’s emphasis at trial on the distinction‘between
poems and free verses is an attempt to make his book appear more
eclectic than what it really is-a compilation of all of Parker’s

uhcollected poems.

a. Items Included in Not Much Fun
The fact that each of the works compiled in Not Mﬁeh
Fun (including the free verses) ig objectively recognizable as a

poem supports the conclusion that Silverstein’s selection

7gilverstein’s organization of works within Not Much Fun
into sections of “Poems” and “Hate Verses” may evidence a
creative arrangement, but arrangement is no longer in the case.
Silverstein, 369 F.3d at 84 (ruling that “Complete Poems does
not appropriate Silverstein's arrangement”) .
12




decisions were based not on subjective “snap judgments” but on

purely objective factors. Silverstein cites his ideﬁtification
Qf several works as poems- “Letter to Robert Benchley,” “Letter
to Ogden Nash,” “After Dawn,” “Chris-Cross,” “When We Were Very
Sore,” and “Excursion into Assonance”-as examples of subjective
judghent. The Court’s review of these works reveals that they

are quite obviously poems and that their identification as such
entails no creative judgment.

Silverstein determined that a letter Dorothy Parker

wrote to Robert Benchley .in 1920 was a poem; therefore he

included it in Not Much Fun under the title: “Letter to Robert
Benchley.” (PX 2 at p.78.) He decided to include the letter
because “[i]lt was written in rhyme and it was goofy.” (Tr. 44)

A photocopy of the letter reveals that it consists of a single
stanza of thirty rhyming couplets that are written with metered
~lines. The followihg is a representative extract from the
letter in its original format:
Greetings to all from the pine-scented
woods! :
We hope everybody is feeling so good.
Kindly forgive our writing in pencil;
It’s too much trouble to get the
other utensil.

(PX.” 1.) As is shown, where a line does not fit within the

margins, it is indented below and kept apart from the next line

13-




in order_to preserve the rhyme scheme. The Courflfinds that the
Letter to Robert Benchley is objectively recognizable as a-poem.

There is no scholarly debate 0ver'whether‘the “Letter
to Robert Benchley” is a boem. At trial Silverstein asserted
that, in her biography of Dorothy Parker entitled Dorothy

Parker: What Fresh Hell Is This?, Marion Meade calls the

“Letter to Robert Benchley” a lefter and does not affirmatively
call it a pdem. On éroSs—examination, Silverstein admitted that
Meade in fact clasSifiés the letter as a poem in the book’s

index. (Tr. 210.) Professor Calhoun testified about “Letter to

Robert Benchley,” which he did not list in Bio-Bibliography.

Calhoun does not remember if he was aware of the letter at the
time he wrote his book. (Calhoun Dep. Tr. 162-64.) He testified
that thelletter ig a poem and that he would include it in an |
collection of all of Parker poems. (Calhoun Dep. Tr. 164.)
Silverstein also determined that a letter from Dorothy
Parker to Ogden Nash, included in a 1931 advertisement for a new
Ogden Nash book, was a poem. According to Silverstein, the
jetter is “kind of in rhyme,” “but it really isn’t a poem, but
[hel deéided it was a poem anyway becausé [he] wanted to put it
in.” (Tr. 57.) Silverstein described the letter as “a rhyming

verse.” (Tr. 58.) He included the letter in Not Much Fun under

the title “Letter to Ogden Nash.” (PX 2 at p.180.) Like the
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“Letter to Robert Benchley,” this letter is written in metered
lines and consists of one stanza of couﬁlets that rhyme or
nearly rhyme. It is also structured so that, where one line
does not fit within the margins, it is indented below and kept
apart from the next line to preserve the rhyme scheme, as the
following excerpt demonstrates:
Dear Sir, I trust you will pardon this intrusion of
an 0ld Subscriber
Who used to dabble for a living in rhyme, as well as
verse libre.
But has now Got Away From It All, owing to a
plethura [sic] of intellectuals,
Racquet Club members, players on two pianos,
raconteurs, and homosectuals ([sic].
(PX. 1.) The January 1931 issue of Readers Guide to Periodical
Literature classified this lettér as a poem. (Tr. 206-07.)
gilverstein’s determination that the “Letter to Ogden Nagh” is a
poem is an obvious one requiring no subjective or creative
judgment.
Silverstein selected two writings in book reviews

written by Constant Reader, a well-known Dorothy Parker

pseudonym, to include as poems in Not Much Fun. One poem

appears in a New Yorker book review from November 17, 1927. (PX!
1.) Silverstein titled the poem “Chris-Cross” because “the tenor
of the book review tends to draw some confusion between

Christopher Morley and Christopher Robin.” (Tr. 49.)
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Silverstein did not explain how he determined that a specific
portion of the book review was a poem, but the reason for the
selection is obvious to any reader: The poem is set apart from
the text of the review by space above and below and is printed
in smaller font than the remainder of the text. The poem
follows an “a-b-a-b” rhyme scheme and reads as follows:
Christopher Morley goes hippetty hop-
petty.
Hippetty, hippetty, hop.
Whenever I ask him politely to stop it, he
Says he can’t possibly stop...
(PX 1, 15.) The remainder of the book review is written in
standard prose.
gilverstein also extracted a poem from a May 30, 1931
Constant Reader book review. (PX. 1.) The book review discussed
a book called Dawn, and the poem follows the review, so

Silverstein titled the poem “After Dawn.” He decided to include

it in Not Much Fun on “somewhat of a whim,” “because there is

technically a rhyme,” and because he “tend[s] to agree with
[Parker’s] philosophical literary stance about Theodore
Dreis?r.” (Tr. 507) On inspection, Silverstein’s decision to
include “After Dawn” looks less like a whim and more like simple
adherence to the structural, popular definition of poem. The
two-line poem follows the book review and is set apart from the

other text by space above the poem. The lines rhyme and, unlike
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the rest of the text, are indented from the margins. In
contrast, the rest of the review ié written in standard prose.
(PX 1.) The Court finds that Silverstein did not exercise
creative, subjective judgment in deciding to include “Chris-

Cross” or “After Dawn” in Not Much Fun.®

Nor is there any scholarly debate about whether
“Chris-Cross” or “After Dawn” are written in the form of a poem.
calhoun classified the book reviews within which “aAfter Dawn”
and “Chris-Cross” are embedded as “book reviews” in Bio-

Bibliography. He recognized that each book review also contains

a poem. Calhoun did not include the embedded poems in the

vpoem” section of Bio-Bibliography because he did not double

count items. (Calhoun Dep. Tr. 156.) He stated that the poem
contained in each book review is objectively recognizable as a
poenmn, (Calhoﬁn Dep. Tr. 156), though he does not consider either
to be a very good poem. (Calhoun Dep. Tr. 54-56, 116-17.)
Calhoun statéd that “literature is replete with examples of
poemg embedded in works such as plays, novels, stories and.

esséys. A poem is no less a poem if it is published embedded in

a larger work of another type.” (Calhoun Dep. Tr. 153f) Calhoun

8 gilverstein exercised creativity in coming up with the

titleg “After Dawn” and “Chris-Cross,” but the Second Circuit
ruled that Silverstein is estopped from asserting copyright
protection on this ground. gilverstein,; 368 F.3d at 83.
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believes that it would be improper to omit “Chris-Cross” and
“After Dawn” from a collection of all of Parker poems. kcalhoun
Dep. Tr. 156-57.)

Silverstein also selected the'poém, “When We Were Very

Sore,"” from the New York World for inclusion in Not Much Fun.

The poem is set apart from the remaining text on the page by
space above and below and is indented from the margins. The
font of the poem is larger than the other text on the page. The
poem contains some rhyme but lacks meter. If a man on the

street were asked to glance at the page of the New York World,

on which “When We Were Very Sore” appears, he would almost
certainly identify as a poem the same lines that Silverstein
gelected. Whether that person would deem the poem to be good or
bad is another questioﬁ. “When We Were Very Sore” reads, as
follows:

Dotty had
Great Big
Visions of
Quietude
Dotty saw an
Ad. and it
" Left her
Flat.
Dotty had a -
Great Big J '
Snifter of
Cyanide.
And that {said Dotty)
Is that.
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Silverstein selected another work from the New York World

o

titled “Excursion Into Assonance.” This item is indented from
the margins and is set apart from the rest of the text on the
page. It contains meter and a kind of slant rhyme known as
“assonance,” an oft-employed technique in poetry. “Excursion
Into Assonance” reads in part:
I have trodden level sand
Along a reach of gray --
From dune-top to sea’s end,
No breathing thing but me.
(PX. 63.) Silverstein decided that “Excursion Into Assonance”
is a poem because it is objectively recognizable as a poem.

This conclusion entailed no creativity.

As discussed above, Silverstein included in Not Much Fun

eighteen items referred to collectively as the “Hate Verses.”

(PX 20—37.)q He included the “HateVVerses" in Not Much Fun
because “[tlhey fit [his] standard definition of free»verse.
It’'s essentially prose that’s been réfOrmatted.” (Tr. 96.) As
one can see from the followihg excerpt of “Women: A Hate Song,”
which is representative of the other “Hate Verses,” there is no
rhyme or meter, but the overall format and structure;meet the
broad definition of poem:

I ﬁATE Women ;

They get on my Nerves.
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There are the Domestic ones.

They are the worst.

Every moment is packed with Happiness.

They breathe deeply

And walk with large strides, eternally hurrying home
To see about dinner.

(PX 20.) Calhoun, finding the "“Hate Verses” to be objectively
recognizable as poems, classified them as poems in Bio-

Bibliography. Silverstein’s decigion to include the “Hate

Verses” in a complete anthology of Parker’s poems entailed no
creativity.

gilverstein also included in Not Much Fun an item

called “0Oh, Look—I Can Do It, Too: Showing That Anyone Can
Write Modernist Verse” (“Oh Look”) . (PX 2 at p.76.) Silverstein
included “Oh Look” because he categorized it as a free verse.
(Tr. 97.) When asked how he determined it was free verse,
gilverstein responded, “[blecause it essentially looks like
prose that has been reformatted. I mean it also has a little
bit of an artistic quality to it, but, you know, it’s é free
verse.” (Tr. 97.) Indeed, a look at an excerpt from the actual
writing easily confirms that “Oh Look” looks like prose
reformatted into a poem. The formal brose rules of sentence
structure ana capitalization are completely‘disregarded:

A litter of newspapers

Piled in smothering profusion.

Supplements sprawling shamelessly open,
Flaunting their lurid contents --
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“Divorced Seven Times, WilllRe—Wed First Wife,”

Unopened sheets of help advertisements;

Editorials, crumpled in a frenzy of ennui;

Society pages, black with lying photographs.
(PX. 1.)

As is clear from the foregoing examples, the poems
selected by Silverstein are objectively recognizable as poems.
No creative or subjective judgmenﬁ inhered in their
classification as such.

b. Items Excluded From Not Much Fun

The fact that Silverstein did not exciude any
uncollected Parker poems that he found also shows that he sought
to compile all and not merely a selection of them. Silverstein
claims that his exclusion of a set of four items called “Figures
in American Folk Lore,” an item titled “Playing Safe,” and a set
of six song lyrics collectively titled wgtandardized Song Sheet
for Get Together Meetings” reflects his subjective selection..
The Court finds that these works do not meet the basic
structurai criteria of a poem, 8O that the decision to exclude
them from a collection of poems is natural and obvious.

gilverstein originally considered for inclusion in §QE
Much Fun four pieces called “Figures in American Folk Lore.”

(PX. 40-43.) He included these in his original manuscript in

1994, but he later de-selected them before publication because,
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in his mind, they were ﬁeither poems nor free verses. (Tr; 198-
199.) Silverstein does not explain how he made this decision,
but the pieces speak for themselves. Their format is not
consistent with the popular definition of poem and they look
more objectively like prose. Each piece contains sentences
organized into paragraphs, though some Qf the baragraphs are
orily a sentence or tWo long. The first sentence‘of each
paragraph is indented. The sentences run seamlessly from line
to line.  Standard capitalization and punctuation are used.
The pieces do not contain any rhyme or obvious meter. A short
excerp; from “Figures in American Folklore: The Actress,”
follows:

She is always at least twice as old as she looks

on stage.
che is able to play emotional roles only after

she has suffered. _
She takes personally all the tribulations of the
heroine that she is impersonating. At the end of the
big scene, she is a total wreck.
(PX 41.) The Court finds that Silverstein’s decision to exclude
“Figures in American Folklore” from his compilation of poems
because ‘they are in fact not poems was not subjective or
creative.
gilverstein also excluded a work titled “Playing Safe”

from Nét’Much Fun because he determined that it was “a piece of

prose and rather rotten prose at that.” (Tr. 86.) 1Indeed, it
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does not share any of the typical features of a poem. Tt
consists of sentences that run from line to line that are
organized into paragraphs, not stanzas, with the first sentence
of each paragraph indented. It contains no rhyme, assonance OT
obvious meter. A short excerpt from vplaying Safe” demonstrates
its obvious prose-like qualities:

Wwhy, we would love to come see you but it’s pretty
hard to make a definite date right now—Arthur’s so busy down-
town. I tell you what I’1ll do, 1/11 call you up some time soon,
and let you know. Oh, don’t bother to write down the number—
1’11 remember it. :

(PX 38.) Calhoun categorized this work as a poem in Bio-

" Bibliography. He teastified at his deposition that this

classification was a mistake. (Calhoun Dep. Tr. 110.) *“Playing
gafe” is not a poem, but rather is a prose squib. If he had the

chance to issue a new edition of Bio—Bibliography he would

change the»classification of “Paying Safe” and would no longer
classify it as a poem. (Calhéun Dep. Tr. 110, 173.) The Court
agrees. Silverstein did not exercise creative or subjective

judgment in deciding to exclude “playing Safe” from Not Much Fun

_ because it is obviously not a poem.
gilverstein excluded “Standardized Song Sheet For Get

Together Meetings” (*Song Sheet”) from Not Much Fun because,

although it does contain rhyme and meter, he determined it was

not a poem, but was instead a wgecond rate parodly] of song
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lyrics.” (Tr. 90.) This is not a surprising determination,

given that the item is titled “Standardized Song Sheet” and even
contains a chorus. (PX. 44-49.) Some of Parker;s other poems

contain the word “song” in their titles, but none other contains
a chorus or is é parody of existing song lyrics. Though Calhoun

listed “Song Sheet” as a poem in Bio-Bibliography, he testified

that it is “somewhat anomalous” and he would not disagree with
én anthologist who decided to omit “Song Sheet” from a
collection of Parker poems. (Calhoun Dep. Tr. 121.) Silverstein
may have exercised a negligible amount of subjectivity in
deciding that these song lyrics were not poems.

gilverstein included an item titled “Higgledy

Piggledy” in the Introduction to Not Much Fun, (PX 2 at p.-43

n.77), but did not reprint it as a poem in the book. “Higgledy
Piggledy” was a work parker created at a dinner party when,
according to Silverstein’s introduction, another dinner guest,

Somerset Maugham “challenged her to write him a poem on the

gpot.” “Higgledy Piggledy” reads as follows:

Higgledy Piggledy, my white hen;

‘she lays eggs. for gentlemen.

You cannot persuade her with gun or lariat
to come across for the proletariat.

(PX. 39.) Silverstein claims that he did not consider “Higgledy
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Piggledy” to be a poem at the time he compiled Not Much Fun. At

trial; he testified that although “[ilt rhymed, it had meter and
all those other elements” characteristic of a poem, he “just
didn’t think it was a poem.” Instead, Silverstein considered it
«a cute little wisecrack" and chose not to inciude it in Not
Much Fun. Howéver, he ﬁes;ified that, in retrospect, he
wprobably would have collected it for a poem.” (Tr. 93.)

Calhoun confirms that “Higgledy Piggledy” is a poem, (Calhoun

Dep. Tr. 59), and listed it in Bio-Bibliography under the

‘category of “miscellaneous work,” which includes “incidental
esSayé, poems, and critical prose.” (PX 8 at p?63.) The Court
cannot conclude that Silverstein’s mistake in failing to
identify “Higgledy Piggledy" as a poem was an exercise of

creative judgment.

2. Step Two: Written By Dorothy Parker?

Silverstein exciuded from Not Much Fun three poems
that he determined were not written by Dorothy Parker._ He
averred at trial that determining authoréhip was a highly
subjective process and that “there were no objective criteria
upon which to base my subjective selection” of which poems to

attribute to Parker. (Tr. 198.) The Court disagrees.
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Silverstein’s decisions that these three poems were not written
by Dorothy Parker were based on historical facts and evidence.
The first poem, “From the Ladies,” Silverstein

determined was not written by Parker because “he had no proof
whatsoever” and because it was signed vSquidge.” (Tr. 78.)
gilverstein did not think that Parker used Squidge as pseudonym
because she never collected any poems written by Squidge in any
of her own collections. (Tr. 78.) Only oﬁe published gsource has
ever attributed “From the Ladies” to Dorothy Parker. (Tr. 81.)
Based on historical evidence, or lack thereof, Silyerstein
determined that “From the Ladies” was not written by Parker and

excluded it from Not Much Fun. This was not a creative,

subjective decision.

The second poem, “Upon My Honor” (or “Madonna”), .
Silverstein concluded was not written by Parker because Parker
herself denied writing it in her lifetime. Silverstein
testified that an article in Esquire magazine written by Wyatt
Cooper reported that parker disclaimed authorship of this poem.
(Tr. 200.) In fact, Parker was apparently vJivid” that anyone
would think that she would rhyme "“upon my honor” with “Madonna.”
(Tr. 200.) Silverstein noted that the article also statsd that

Parker was known to lie, and that some people believe that .
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Parker did in fact author.the poem. -Although Silverstein
maintains that his decision that Parker is-not the author was
creative, (Trl 201), the»Court finds that he simply weighed the
available historical evidence and that this was not a creative
decision.

gilverstein also determined that Parker dia’not author
a poem about Elinor Glynn, a 1920s writer. (PX 97.) Silverstein
learned of this poem when an attorney for the NAACP,rwhich owns
the rights to many of Parker’'s poems, contacted him to find out
if there was any authority that Parker had written it. (Tr. SO.)
Silverstein did not beliéve Parker to be the author because
there was no “categorical documentary evidence” linking her to
the poém, (Tr. 83.)- Also, Silverstein was aware that Parker had
written a review of a book by Elinor Glynn. Had Parker also
authored the poem about Glynn, Silverstein would have expected
parker to include it in the book review. (Tr. 84.) Due to a 1aék
of historical evidence that Parker wroﬁe the poem, he decided to
exclude it. (Tr. 79-80, 84.) This, also, was not a creative
decision.

3. Step Three: Previously Uncollected?

Step three warrants 1ittle discussion. Determining

whether an item was previously collected entailed simply

27




checking previous collections to see whether the works appeared
in them. Silverstein admits that determining whether an item
was or was not previously collected was not a creétive prodess.
(Tr. 42.)

4. Selection Process Overview

gilverstein was not exercising creativity in his

decisiong to include or exclude items from Not Much Fun. No

creativity was involved in his selection process because he
identified wofks as poems simply by their structural
characteristics and attributed poems to Parker based on
historical evidence. gilverstein was asked repeatedly at trial
to name one single item which he determined to be a poem Or
verse written by Dorothy Parker and previously uncollected that

he decided to exclude from Not Much Fun, but he could name none:

Q. Mr. Silverstein, can you name all the works that you
determined to be poems or verses by Dorothy Parker that you
ieft out...[of] Not Much Fun?
A. There were none.

(Tr. 234.) In sum, gilverstein sought to compile all of the

uncollected Dorothy Parker poems he could find. As a result,

Not Much Fun cannot be viewed as a creativé gelection of her

poems. .

B. Calhoun’s Opinion of Not Much Fun
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On appeal, the Second Circuit identified Professor
Calhoun as a “foremost Parker scholaf” whose knowledge and
opinion could be helpful in resolving some of the case’s factual

issues. Silverstein, 368 F.3d 80-81. Based on his assessment of

Not Much Fun, Calhoun considers the book to be an anthoiogy of

all of Parker’s uncollected poems. AS a scholar who has spent a
considerable amount of time researching Parkers’ works, Calhoun
does not know of any uncollected poems that Silverstein failed

to include in Not Much Fun other than “Song Sheet,” which he

admits is an anomalous item, and “Upon My Honor,” which
gilverstein omitted due to attribution issues. Calhoun

testified that all of the poems compiled in Not Much Fun were

originally published in a way that makes them objectively
recognizable as poems under a broad definition of poem. He also

testified that every poem contained in Not Much Fun belongs in a

complete collection of Parker’s poems.
In arguing his case before the Second Circuit,
gilverstein attempted to use Calhoun’s classification of

Parker’s works in his book, Bio-Bibliography, to stage a

scholarly debate over whether certain Parker items are poems.

See silverstein v. Penguin Putnam, Inc., 168 F.3d 77, 80-82 (2d

Cir. 2004). Besides “Letter to Robert Benchley,” “After Dawn”
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and “Chris-Cross,” which are discussed above, there are only

three items included in Not Much Fun that are not classified as

poems in Calhoun’s Bio-Bibliography. These three items are “Men

I’'m Not Married To,” “Monody” and “The Passionate Screenwriter
to His Love.” See id. et 81 n.3. As discussed below, Calhoun
testified that all of these iteme are poems and his failure to
classify them as euch in his book does not stem from any

- scholarly debate about whether they are in fact poems.

Calhoun classified the book “Men I’'m Not Married To”
as a book, even though a poem bearing the same title is empedded
within the book. calhoun did not classify the item separately
as a poemn pecause he did not double count items. (Calhoun Dep.
Tr. 166-67.) Calhoun testified that “Men I'm Not Married To” is
objectively recognizable as a poem, and should naturally be
included in a complete anthology of Parker poems. (Calhoun Dep.
Tr. 167-68.)

calhoun also agreed that “Moﬁody” and “The Passionate
Screenwriter to His Love” are poems that he would include in a
complete anthology of Parker’s poems. (Calhoun Dep. Tr. 161—62,'
164-65.) Celhoun explained that he omitted “The Passiopate

Screenwriter to His Love” from Bio-Bibliography because he had

not seen gufficient evidence to conclude that Parker was its .
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author. (Dep. Tr. 161-62.) Calhoun did not state why he omitted
“Monody.” However, his testimony shows that there isg clearly no
academic dispute between him and gilverstein about whether any

of the six items missing from Bio-Bibliography’s list are in

fact poems. (Calhoun Dep. Tr. 167-68.)

gilverstein’s counsel spent a congiderable amount of
time trying to impeach Calhoun by questioniﬁg him aboﬁt
differences between his February 2005 and July 2005 Affidavits.
The Court has already ruled that there is no genuine conflict

between the two affidavits. See Silverstein v. Penguin Putnam,

Inc., No. 01 Civ. 309 (S.D.N.Y. June 26, 2006). Silverstein’s
guestions at Calhoun’s deposition were éimed, fruitlessly, at
uncovering some illicit deél between Calhoun and Penguin in
which Penguin induced Calhéun to change his mind on certain
issues that would adversely affect Silverstein’s case. . The
court finds that this allegation is utterly baseless. Calhoun’s
deposition testimony made clear that any inconsistencies between
the two affidavits were the result of Calhoun rethinking his
earlier statements, changing his mind on certain subjects, or
using imprecise language in one document or the other. NO

evidence remotely suggests that any of Calhoun’s statements were .

disingenuous or that Penguin or its counsel attempted to
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wrongfully sway his testimony.

C. Silverstein Prepares a ManuScribt
After completing his search for all of Dorothy
Parker’s uncollected poems and verses, Silverstein created a

manuscript for Not Much Fun. (PX 79.) He wrote an introduction

and typed each Parker poem O verse into his computer. He
assigned titles to works that did not already have titles,
including wchris-Cross,” “After Dawn,” and “Letter to Robert
Renchley.” He also made edits to some works.® (Tr. 113-14.)

Silvérstein sought and obtained non-exclusive licenses
and permissions from every holder of a copyright to the Parkér
poems that were not in the public domain. Those copyright

holders included the NAACP, The Saturday Evening Post, and the

Boston University Mulgar Library. (PX 83, 84, 85, 86, 88, 89,
90, 91, 92; Tr. 107-10.)
While obtaining these licenses, gilverstein

represented Not Much Fun as a collection of all of Parker’s

uncollected poems. gilverstein’s agreement with the NAACP
called for him to provide the NAACP with “a complete list of

Dorothy Parker’s poems, indicating the owner of each poem.” (PX.

9 The Second Circuit ruled that Silverstein is estopped from
asserting copyright protection on the basis of his edits.
gilverstein, 368 F.3d at 83.
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g88; Tr. 257.) 1In a March 25,’1956 letter from Silverstein to .,
Ned Himmerliéh, the attorney for the NAACP, Silverstein enclosea
that complete list. The letter gtated that the “lists confain
exhaustive publication and copyright information” for Parker’s
‘poems and were as accurate as gilverstein could provide. (PX
99.)

This complete list does not name a single uncollected

poem that gilverstein excluded from Not Much Fun. (DX X.)*° The

unmistakable impression is that Silvefstein sought to compile
all uncollected Parker poems thatbhe knew to exist. Nowhere
does Silverstein imply to the NAACP that he was listing only the
poems that he liked, or only those poems meeting his special
subjective definition of “poem.” At trial, gilverstein
testified that his copyright notice, displayed at the top of the
l1ist, communicated to the NAACP that the list did not catalogue
all of Parker’s poemns. gilverstein reasoned that the copyright
notice “indicated original work which would indicate
subjectivity.” (Tr. 262.) In truth, Sil&erstein's description
of the list as “cqmplete& and “exhaustive” would have prevented
anyone from understanding it to contain mereiy a selection of

Parker’s poems.

10 wpx” refers to Defense exhibit.
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D. Silverstein Submits ?he>thMUCh Fun Manusc:ipt to
Penguin
After meéting Jane von Mehren, then a senior editor at
Penguin, at a convention in Los Angeles, Silverstein mailed Ms.

von Mehren the Not Much Fun manuscript. (Tr. 118.) The

manuscript contained a copyright notice on the bottom of each
page that stated “Compilation ©1994 S.Y. Silverstein.” (PX 79.)
The manﬁscript sent to Penguin also included a prologue, written
by Silverétein, that was “essentially a pitch designed to
interest Penguin in the book.” (Tr. 115-16.)

At an editoriél meeting in 1994, von Mehren discussed

the possibility of publishing Not Much Fun. (Tr. 323, 593.)

Kathryn Court, whg was editor-in-chief at Penguin at that time,
and Michael Millman, then a senior editor, were present at this
meeting.v The general consensus of the meeting and subsequent

conversations was‘that it would make more sense to publish the

poems in Not Much Fun as part of a larger-collection. (Tx. 327,

594.) Mr. Millman testified that compilations of an author'’s
complete works are very common and that completeness has a value
in and of itself. (Tr. 517.) At the time Penguin consgidered the

Not Much Fun manuscript, there was already talk at Penguin of

publishing a complete collection of parker poems. (Tr. 517.)
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Penguin had just pubiished Dorothy Parker: Complete Stories.
and some at Penguin thought that é complete poems volume would
be an appropriate companion volume. (Tr. 517.)

Mg. von Mehren sent gilverstein a letter, dated August
4, 1994, in which she expressed Penguin’s inclination to place

the poems in Not Much Fun in a complete volume oOr larger

selection rather than as a stand-alone book. (PX 80.) In
October 1994, Ms. von Mehren wrote a letter to Silverstein’s
agent, Peter Lampack, reiterating its intent to publish the

poems in Not Much Fun in a complete or gelected volume of Parker

poems, and offering Silverstein $2,000 to assemble the materials
for the complete volume. (PX. 82.) Through his agent,
gilverstein declined the pffer. (Tr. 125-26.)

gilverstein then submitted the Not Much Fun manuscript to

gimon and Schuster’s Scribner for publication.

E. Scribner Publishes Not Much Fun

In August 1996, Scribner published Not Much Fun: ‘The

Lost Poems of Dorothy Parker in hardcover, edited and with an

introduction by Stuart Y. gilverstein. (PX 2.) The book
contains the 122 works from gilverstein’s manuscript and is 256
pages long. The poems are arranged into two sections. The

first. section containg “The Poems” and the second section
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inciudes thé group of verses collectively referred to as “The
‘Hate Verses.’” Within each section, the poems and verses are
arranged in the chronological order .of their original
publicétion.

Scribner registered a compilation copyright for Not
Much Fun with the Copyright Office in Silverstein’s name in
1996, as evidenced by Registration Certificate Nb.‘TX—4—347-579.

(PX 9.) The hard cover edition of Not Much Fun contains the

followingrcopyright notice: “Copyright © 1996 by Stuart Y.
gilverstein.” Scribner published a paperback version of Not
Much Fun in 2001, leaving the content unchanged and changing
only the front and back covers. (PX 3.) The paperback contained
the same copyright notice as the hardcover edition. (Tr. 126.)
The London publisher Duckworth released a United Kingdom editién

of Not Much Fun in 1999, and a French.publisher, Phebus,

published a version of Not Much Fun in 2002 or 2003. (Tr. 147.)

The evidence shows that gilverstein promoted Not Much
Eggvas a compilation of all of Parker’s preQiously uncollected
poems and verses. In March i996, gilverstein filled out an
author questionnaire for Scribner that he knew was intended to

be used in the promotion of the book. (Tr. 242.) 1In the

guestionnaire, he wrote “Finally, the collection was -as complete
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as I could make it (though there is always the haunting

possibility that I missed some source, somewhere) .” (PX. 257 q
19.) Scribner’s sales handle sheets regarding Not Much Fun
stated:

During the early struggling years of her career
Dorothy Parker sold more than 250 poems and verses to
popular magazines. Although she resurrected some of
them in her three volumes of poetry, Enough Rope,
sunset Gun and Death and Taxes (all out of print),
over 100 remained lost for more than half a century.
The existence of some of these pieces has been known
to scholars, and a few poems have been cited and
quoted in earlier works, but this is the first effort
to compile the full inventory of Dorothy Parker’s
uncollected poetry.

(DX. Q,R,S.) gilverstein admitted that he supplied the words
wfyll inventory” in promotional materials sent to Tysie Whitman,
an employee of Scribner, in July of 1995. (Tr. 246-48; DX P.)
In describing his project, gilverstein wrote that “No one
has catalogued the full inventory of Mrs. Parker’s uncollected
poetry and verse, OF considered compiling and editing it to form
a comprehensive and cohesive whole—until now.” (DX P.) In an
October 9, 1995 letter to Whitman, Silverstein wrote,

Please also be aware that the index to the

[manuscript] is probably the most comprehensive

inventory of Mrs. Parker’s poetry and verse yet

compiled. The [NAACP] which owns and administers her

copyrights has requested an expanded version (with
copyright records) to use as its own principal
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reference.”

(DX. U.) These statements show that Silverstein proudly

represented Not Much Fun as compiling all, and not simply a

selection, of Parker’s uncollected poems.

The book itself purports to be a complete anthology
of Parker'’s poems. rThe subtitle “The Lost Poems of Dorothy
Parker” contains no qualification indicating that the book ig
merely a selection of her uncollected poems. There is a section
at the end of the book titled “The Complete Chronology,” which
lists poems that were written by Ms. Parker, their original
publication date and their subsequent compilation publication
date. The “Cqmplete Chronology” section contains an
introduction stating that, “This is a chronological list of all
of Dorothy parker’s poemgs and verses.” (PX. é at 245 (emphasis.
in original).) Like the 1igt of poems Silverstein supplied to

the NAACP, all of the previously uncollected poems listed in the

wComplete Chronology” section are included in Not Muéh Fun.
Prior to publication, in the bound galley of Not Much
Fun, the “Complete Chronology” section was titled wgources” and
did not contain the introductory language recited aboﬁe. (Tr.
227—29.)' Instead, the “Sources” section stated that “[t]he

following is a complete chronological list of Dorothy Parker’s
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poems.” (PX. 11) The bound galley was gsent around to various

reviewers for feedback. Some expressed confusidn as to why all
of the items listed under “Sources” did not appear in Not Much
Fun. To clarif& to readers that the “Sources” section included

not only the poems and verses in Not Much Fun but also the poems

and verses previously collected in other books, the introductory
language was added and this section was renamed “Complete
Chronology.” “All" was italicized to emphasize that the book
.contained a listing of all of Parker’s poéms and verses, and not

just the ones collected in Not Much Fun. (Tr. 140-141.) Gillian

Blake, gilverstein’s editor at Scribner, corroborated that the
introductory language and the wofd “all” were propbsed by
.Silverstein and were added to address the specific concerns of
critics regarding why all of the poems listed in the Complete

Chronology did not appear in Not Much Fun. (Tr. 381-83.)

gilverstein argued that the import of the introductory
;anguage of the “Complete Chronology” depends on what the
meaning of wall” is. Silverstein testified that “all” meéns all
of Parker’s collected poems O all of the compilations of her
poems, not all of her poems and verses. (Tr. 139, i43.) If
gilverstein genuinely intendéd to conveyithat the “Complete

Chronology” included only Parker’s collected poems, he could
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simply have inserted the obvious word “collected,” or replaced

“poems and verses” with_“compilations," Instead, the

introductory sentence reads “This is a chronological list of all

of Dorothy Parker’s poems and verses.” (PX 2 at p.245.) The

plain meaning of this language is that the poems in Not Much

Fun, combined with the poems collected in Parker’s previous

compilations, comprises the entire universe of Parker’s poems.

gilverstein’s testimony on cross-examination at trial confirmed

this understanding:

(Tr.

Q: Mr. gilverstein, I want to ask you -- and please
listen carefully to this question -- is there any work
that you determined to be an uncollected poem Or Vverse
by Dorothy Parker that you left out of Not Much Fun?

A: No. I collected those items which I subjectively
determined to be her poems and verses. ..

213.) He was later asked the same question in a slightly

different way:

(Tr.

The Court: Can you tell me any uncollected poems Or
verses that you determined were written by her that
you left out of Not Much Fun? As you sit here today
right now, do you remember any? It’s a simple
question. The answer is yes, I do, or, no I don’'t.

" A: I collected everything I determined was a poem OIr a
. free verse.

221-22.)

gilverstein tried to distance himself from the meaning

of the word “all” in the “Complete Chronology” by claiming that
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Gillian Blake Had written the final version of the above-quoted
introductoxry language. (Tr. 141.f However, Blake’s testimony
made it clear ﬁhaf Silversteinvin fact was the origin of the
word “all.” (Tr. 140, 224-25, 229-31.) Silverstein suggested the
word “all” to Blake in a May 17, 1996 letter, which inrpertinent
part, reads: v[p] lease understand that this list provides

publication information for all of Mrs. Parker’'s poems and

verses, not only those contained in Not Much Fun.” (PX. 101.)

(emphasis in original.) In any event, Silverstein never
objected to the language of the “Complete Chronolqu” nor did he
attempt to change the language in sﬁbsequent printings of Not
Much Fun. (Tr. 139, 142.) He thereby represented to the world
that his compilation, added to Parker’s previous collections,
contained all of her poems and verses.

Even before the “Sources” section was re-titled
“Complete Chronology” and the word “all” was added to allay
reviewers'’ confusiOn, the section still purported to contain “a
complete chronological list of Dorothy Parker’s poems.” (PX.
11.) Silverstein tried to inject ambiguity into'this statement
by testifying that the word “complete” modified only the word
w]ist” and not the word “poems.” Quite obviously,rsilverstein

described the list as complete because, by combining previously
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collected poems and verses with those collected in Not Much Fun, -

it was thought to catalogue all of Parker’s poems and verses.
According to gilverstein, two sentences in the

Introduction establish that Silverstein intended Not Much Fun to

be a compilation of merely a selection of Parker’s uncollected
poems and verses, rather than a complete compilation. A reading
of the two sentences demonstrates that what is so clear to
gilverstein is really not so clear at all:
Those precarious undertakings called “art” are
considered and judged through intensely personal yet
hazy prisms of emotion, taste and experience. This
collection will ultimately be measured on those '
grounds. Enjoy.
(PX. 2 at p.65.) This language from the Introduction does not

negate the express language from the “Complete Chronology” and

gilversgtein’s other statements that Not Much Fun contains all of

Parker’s uncollected poems and verses. The Introduction itself
contains statements representing the book as a complete
anthology. It states that Parker “collected most of [her poems
and verses]—more than 200 in all—in her three books of original
poetry and two subsequent compilations. The other 122 poems and

free verses—the forgotten ones—are collected here for the first

time.” (PX. 2 at p.63 (émphasis added) .)

The foregoing discussion shows that silverstein
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consistently touted Not Much Fun as a compilation of all of

Parker’s uncollected poems. The book itself expressly makes
this claim in its title, introduction, and in the “Complete
Chronology” section.

F. The Creation of Comglete Poems

In 1995, Penguin published Dorothy parker: Complete

Stories (“Complete Stories”), a complete anthology of Dorothy
Parker’'s short stories. Around that time, Penguin had
congidered publishing a companion volume of Parker’s complete
poems. (Tr. 443.) However, it was not until 1997, after Penguip
had already revieWed gilverstein’s manuscript and Scribner had

published Not Much Fun, that Penguin hired Professor Colleen

Breese as an outside editor to create a manuscript for Complete
Poems. (Breese Dep. Tr. 114-118.) Breese was supervised by

Michael Millman, who in turn was supervised by Kathryn Court.

The goal of Cdmplete Poems was to make it, as its title
suggests, as complete‘én anthology of Parker’s poems és
ﬁossible. Penguin therefore thought it necessary to include all
of the previously uncollected poems that gilverstein had

compiled in Not Much Fun. (Tr. 480, 519.)

Complete Poems is organized into six sections. Each

of the first five sections ig titled after one of Parker’s own
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collections and contains the poems appearing in that collection.
‘The sixth section, the one that contains 121 of 122 poems

collected by Silverstein in Not Much»Fuﬁ, is titled “Poems

Uncollected by Parker.” (PX 4.) Penguin did not title the sixth
gection after Silverstein’s compilation as it had titled Ehe
first five sections afﬁer Parker’s compilations. Penguin did
not otherwise attribute Silverstein’s book because it did not
wish to direct its audience to the competition. (Tr. 482-83.)
Penguin also provided retailers with a catalogue, called
“Penguin Classics: A Compléte Annotated Listing,” describing
the titles within the “Penguin Classics” brand. (Tr. 342, 492) .

The entry for Complete Poems described the book as follows: “The

first complete edition of Parker’s poetry brings together all of

the poems published in Enough Rope, Sunset Gun and Death and
Taxes, along with 100 other previously uncollected works.” (PX.
260, 261.)

To prepafe the manuscript for Complete Poems, Ms..

Breese cut and pasted or Xeroxed sheets directly from previous
Parker compilations. (Breese Dep. Tr. 143-44, 156-58; Tr. 484.)
Millman knew that Breese cut and pasted from books of Parker

poems to prepare the Complete Poems ménuscript. (Tr. 482.)

Penguin representatives tegstified that this practice, .known as
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using “tearsheets,” is standard in the book-publishing industry.
To avoid the risk of making mistakes by tranScribing the text of
the original work, manuscripts are prepared by photocopying frqm
other books or sometimes even tearing books apart and pasting
the pages onto a manqscript. (Tr. 482, 616-17.)

To prepare the gixth section, %“Poems Uncollected by

Parker,” Breese purchased a hardcover copy of Not Much Fun. She

cut and pasted the poems from Not Much Fun into the Complete

Poemg manuscript. Rather than creating a separate gection for
the “Hate Verses” as gilverstein had, she re-arranged all of the

poems from Not Much Fun chronologically within the sixth

section. (Breese Dep. Tr. 156-58.) Breese testified»that she
gearched for additional uncollected Parker poems that
Silverstein may have overlooked but did not locate any. (Breese
Dep. Tr. 94-95.)

In 1999, after Breese had assembled what she and
Millman beligved to be all of Parker’slknown poems, Penguin

published Comple£é Poemsg, which bore a copyright notice in the

name of the NAACP. (PX 4.) Millman pelieved that Complete Poems

was as complete as they could make it because he was under the

impression that Not Much Fun contained all of Parker’s

uncollected poems. He understood from discussions with
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Himmerlich, the NAACP’S attorney,‘that there were no uncollected

poems besides those published in Not Much Fun. (Tr. 480.)
Himmerlich made this representation to Millman, and Himmerlich’s
undersﬁanding was based on correspondence with Silverstein
himgelf. (Tr. 255—59, 470.) | Penguin claims to have never asked

permission from gilverstein to publish the poems from Not Much

Fun in Complete Poems because everyone involved in the

publication of Complete Poems reasoned that the poems belonged

to Parker, not gilverstein. (Tr. 468-69.)
The Penguin employees'invblved in the making of

Complete Poems did not know that Silverstein had made edits to

some of the poems OY that he had in fact given “After Dawn” and

“Chris-Cross” their titles. Because Penguin simply photocopied

pages from Not Much Fun to make the sixth section of Complete
Poems, the poems in that section reproduced the edits made and

titles given by gilverstein. (Tr. 486.) Nevertheless, a page of

Complete Poems called “A Note on the Text” states that “[tlhe
poems that appear here are faithfully reproduced_from Dorothy

Parker's original collections . . . and from Bookman, Life,

McCall’s, Nation, New Republic, The New Yorker, New York Herald

Tribune, New York World, saturday Evening Post, Saturday Review,

Vanity’Fair, Vogue, and Yale Review.” (PX 4.)
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E. Silverstein Discovers Complete Poems

gilverstein first learned of Complete Poems, and that

it included the poems from Not Much Fun, when he saw a copy and
leafed through it in a bookstore in Los Angeles. (Tr. 147.)
After this discovery, gilverstein contaéted a lawyer, Glen
Kulik. Mr. Kulik sent a demand letter to'Penguin, dated May 17,
5000. The letter demanded that “Penguin immediétely cease and

desist the continued publication of Complete Poems and withdraw

all unsold copies currently in circulation.” (PX. 121.)
Penguin, through counsel, responded to the, letter and denied
liability. Believing that it had obtained all the necessary

permissions to publish Complete Poéme, Penguin has igsued four

more printings of Complete Poems since the date of Silverstein’s

demand letter. (Tr. 555-56, 616.) gilverstein filed the instant
lawsuit in January of 2001.

IT. Conclusions of Law -

The Court finds in favor of the defendant Penguin on
all three bases of liability asserted in the complaint. Those
three bases are: (1) copyright infringement under the Copyright
Act, 17 U.S.C. § 103; (2) reverse passing of f under the Lanham
Act, 15 U.8.C. § 1125 (a) (1) (A); and (3) unfair competition and

unfair and _immoral trade practices under New York state law.
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The Court also declines to consider Plaintiff’s false promotion
claime under the Lanham Act, 15 U.S.C. § 1125(a) (1) (B) because
they were neither'pleaded nor tried with the consent of the

parties.

A. Copyright Infringement
To prevail on a copyright infringement claim, a
plaintiff must establish (1) ownership of a valid copyright and

(2) copying of the constituent elements of the work that are

original. See Feist Publ’/ns., Inc. V. Rural Tel. Serv. Co.,
Inc., 499 U.S. 340, 361 (1991) . As discussed below, the facts

cshow that Silverstein owns 1o valid copyright in his compilation

Not Much Fun. Therefore, this decision does not reach the

second prong of the copyright infringement test.

A copyright registration is prima facie evidence of a

valid copyright. See 17 U.s.C. 8§ 410(0); Folio Impressions, Inc.

v. Byer Cal., 937 F.2d 759, 763 (2d Cir. 1991). It was never

disputed that Silverstein registered a copyright for Not Much
.EEE with the Copyright Office. Therefore, at the outset of
trial a rebuttable presumption existed that the book possessed a
valid copyright and Penguin had the burden of rebutting this
presumption.

Under the Copyright Act of 1976, a compilation is “a
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work formed by the collection and assembiing of preexisting
.materi;ls or of data that are selected, coordinated, or arranged
in such a way that the resulting work as a whole constitutes an
original work of aﬁthorship.” 17 U.S.C. § 101. The Supreme
Court in Egigg articulated the level of copyright protection
afforded to compilations: “A factual compilafion is eligible
for copyright if it features an original selection or
arrangement of facts, but the copyright is limited to the

particular selection or arrangement. In no event may the

copyright extend to the facts themselves.” 499 U.S. at 350-51.

For the selection or arrangement to be deemed “original,” it
must possess “at least some minimal degree of creativity.” Id.
at 345.

On appeal, the gdecond Circuit narrowed gsilverstein’s
potential claim to copyright protection in this case to his

:sélection of works included in Not Much Fun. Silverstein, 368

F.3d at 84 (“[Tlhe only copyright claimed by Silverstein that
Penguin arguably infringed is in the selection.”). This means

that Not Much Fun is only copyrightable if gilverstein exercised

some creativity in his selection of works for the book.

In order to obtain copyright protection, a compilation

must be guided by principles of selection other than all-
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inclusiveness. This is because the collection of “‘all is not a

gelection.” Silverstein, 368 F.3d at 85.‘ If selections are

made, the creative spark “inheres in making non-obvious choices

from among more than a few options.” Matthew Bender & Co. V.

West Publ’g Co., 158 F.3d 674, 682 (2d Cir. 1998). A

compilation may lack the requisite creativity where: “ (1)
industry conventions or other external factors dictate selection
so that any person compiling facts of that type would
necessarily select the same categories of information; (2) the
author made obvious, garden-variety, or routine selections, or
(3) the author has a very limited number of options available.”

O0.P. Solutions Inc. v. Intellectual Property Network Ltd., 52

U.S.P.Q.2d 1818, 1823 (S.D.N.Y. Oct. 21, 1999) (Preska, J.)

(citing Matthew Bender & Co., 158 F.3d at 682-83).

The evidence adduced at trial establishes that
gilverstein was guided only by the principle of all-

inclusiveness in compiling Not Much Fun. His admitted purpose

was to gather as many uncollected Parker poems and verse as he
could find. He did not select the 122 poems and verses that he
determined to be the best of a larger pool ofrParker's
uncollected poems. By his own testimony, he selected every item

that he determined to be a poem Or verse written by Parker that
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hadrnot been previously_collected. His book announced this to
the world: these are “the lost poems of Dorothy Parker,” this
is the “complete chronology,” and it includes “all” of Parker’s

poems and verses.

gilverstein’s essential claim is that, because he
asserts that identifying something as a poem is an inherently
subjective decision, he could have potentially classified any
Parker work as a poem. Therefore, numerous viable selection
Options existed and he chose merely a subset of eligible works.
In reality, Silverstein used a conventional definition of “poem”
that anyone would have used, -and this limited the worké that he
could plausibly classify as poems. He included every poem that
met this conventionai définition. gilverstein’s choices were
obvious ones that required no creative judgment.

The obviousness of ailverstein’s choices is reflected
in the fact that every poem he included is objectively
recognizable as a poem. As originally publiéhed, each item
contains several or all of the characteristics typical of a
poém: indentation from the margins; organization into stanzas;
metered lines; arrangemént of those lines into a rhyme schéme.
The evidence shows ﬁhat Silvérstein referred solely to these

objective criteria in identifying poems.

51




Ty

The testimony of Professor Calhoun confirmed that
every poem Silverstein included is objectively recognizable as a
poem. The trivial differences in classification between

Calhoun’s Bio-Bibliography and Not Much Fun do not suggest

creative judgment on the part of.SilVersteiﬁ. Calhoun omitted
the six wérks that Silverstein included because Calhoun did not
double count poems embedded in larger works that fit another
category, because he needed more historical facts to attribute
authorship, or because he did not know ofrthe poem. Calhoun
does indeed consider each of the omitted works, along with every

other work included in Not Much Fun, to be a poem that naturally

should be included in a collection of all of Parker’s poems.

As for the three items gilverstein excluded from Not
Much Fun that Calhoun clagsified as poems in his Bio-

Bibliography, one item, vplaying Safe,” Calhoun listed as a poem

by mistake. The second, “Higgledy Piggledy,” Silverstein now

agrees 1s a poem that he should have included in Not Much Fun.

Calhoun testified that the third item, “Song Sheet,” is an
anomalousritem, and he would not disagree with an editor who
excluded it from a collectionvof poems. Thus, the sole item on
which Silverstein and Calhoun have somewhat differing opinions

ig “Song Sheet.” Silverstein’s decision that song lyrics are
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not poems was not a creative principle underlying his
compilation that imbues it with the originality required for

copyright protection.

Not Much Fun is an exhaustive compilation of Parker’s

uncollected poems. Silverstein employed significant time,

personal resources, and patience in making Not Much Fun. His

efforts will likely advance the understanding and study of
Dorothy Parker, an important American literary figure. Yet it
was Silverstein’s ao-called “sweat of the brow,” not his

“creativity, that led to the creation of Not Much Fun. Efforts

of this kind are not the object of the copyright laws. As the
Supreme Court has acknowledged, "“It may seem unfair that much of
the fruit of the compiler’s labor may be used by others without
compensation.” Feist, 499 U.S. at 349. The copyright laws serve
their goal of promoting science and art by according protection
not to the ;Ethor’s labor alone, but to creative expression

produced by that labor. The Court’s finding that Not Much Fun

lacks creativity compels the conclusion that it is not entitled
to cobyright protection.

B. Lanham Act Claims

Silverstein’s complaint alleges reverse passing off

under Section 43 (a) (1) (A) of the Lanham Act, 15 U.S-.C. §
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1125 (a) (1) (A). The Court finds that this claim is precluded by

the Supreme Court’s 2003 decision in Dastar Corp. V. Twentieth

Century Fox Film Corp. ,r 539 U.S. 23 (2003). On the eve of

trial, after six years of litigation, Silverstein additionally
sought to raise without ever amending his complaint two
unpleaded false promotion claims under Section 43 (a) (1) (B) of
the Lanham Act, 15 U.S.C. 8§ 1125 (a) (1) (B) . For the reasons
gtated below, under Federal Rule of Civil Procedure 15 (b)
gilverstein’s complaint may not pe amended to conform to the
evidence of these unpleaded claims.

1. The Reverse Passing Off Claim

section 43 (a) (1) (A) of the Lanham Act, 15 U.S.C. §
1125(a)(1)(A), provides a federal civil remedy against one who
makes a “false designation of origin, félse or misleading
description of fact, or false or misleading representation of
fact, which ... is likely to cause confusion ... as to the
origin ... of his or her goods.” The term vorigin” refers not

only to geographical origin but also to the origin of

" manufacture. Dastar Corp. V. Twentieth Century Fox Film Corp.,
" 539 U.S. 23, 30-31 (2003) . Thus, a claim of reverse passing

of f—where defendant has misrepresented someone else’s goods Or
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services as his own—is actionable under § 1125 (a) (1) (A) .** 1d. at
28 n.1, 31.
In 2003, while this case was pending, the Supreme

Court in Dastar issued an interpretation of § 1125 (a) (1) (A) that

~

precludes Silverstein’s claim for reverse passing off. 1In
Dastar, the plaintiff brought a reverse passing off claim

against Dastar Corp., distributor of the “Campaign” videos,

which were about the allied campaign in Europe during World War

ITI. Id. at 26-28. The Campaign videos included footage from the
wcrusade” television series but neglected to attribute the
televisionrseries as the origin of this footage. Id. The Court
held that |

reading the phrase “origin of goods” in the Lanham Act
in accordance with the Act’s common-law foundations
(which were not designed to protect originality or
creativity), and in light of the copyright and patent
laws (which were), we conclude that the phrase refers
to the producer of the tangible goods that are offered
for sale, and not to the author of any idea, concept,
or communication embodied in those goods. o

' wpagging off”—where defendant falsely claims that its
goods were produced by another—is also actionable under this

" provision. Dastar, 539 U.S. at 27 n.1.
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Id. at 37. In other words, the author of ideas that are
reproduced in tangible products such és films énd books is not
- the “origin of goods” within the meaning of the Lanham Act, 15
U.S.C. § 1125(a) (1) (A). As a result, such an author may not
claim that the producer of the tangible product, by reproducing
the author’s ideas without proper attribution, has committed an
actionable “false designation of origin.” Id.

Dastar forecloses upon the claim that Penguin, by
reproducing gilverstein’s compilation of poems in the sixth

section of Complete Poems, 1is liable to him for reverse passing

off. Penguin, and not gilverstein, is the producer of the
tangible product offered for sale in this case, the book

Complete Poems. Penguin could not falsely claim to be the

‘origin of the book for the purbdses of 15 U.S.C.
§ 1125(a) (1) (A) .

gilverstein attempts to sustain his reverse passing
off claim by arguing that the rule 1a%d dbwn in Dastar applies
only to non-copyrighted works. Passing off the copyrighted
expressions of an author as one’s own, Silverstein asserts,

remains a viable T, anham Act claim.'? As this Court hag found

12 The footage at issue in Dastar did happen to be in the
public domain when the defendant distributed the videos
reproducing that footage. However, Dastar’s holding does not

seem to turn on the copyright status of the reproduced material.
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that Silversﬁein’s cqﬁpilation is not entitled to co@yright
protection, it need not resolve this gquestion. Penguin is not
liable to Silverstein for reverse passing off unider the Lanham
Act, 15 U.S.C. § 1125(a) (1) (A).

2. The False Promotion Claims

gilverstein asserted for the first time in his pre-

trial memorandum an windependent and alternative” claim for

false promotion under section 43(a) (1) (B) of the Lanham Act, 15
U.s.C. § 1125(a) (1) (B). (P1tff’s Pre-Trial Mem. at 46-48). This
provision provides a federal cause of action to persons_injured
by a false statement of fact “in commercial advertising or

promotion, [that] misrepresents the nature, characteristics,

gee Dastar Corp., 539 U.8. at 37 (stating that the holding
applies to “the author of any idea, concept, OX communication
embodied in those goods” (emphasis added)). 1Indeed, the Supreme
Court implied that the copyright laws would supply the sole
protection when an author’'s ideas are reverse passed off. Id.
(stating that w[t]he creative talent of the sort that lay behind
the Campaigns videos is not left without protection” because
w[hlad [plaintiff] renewed the copyright in the Crusade
television series, it would have had-an easy claim of -copyright
infringement”) . Several lower court decisions have rejected a
distinction based on copyright status. gee Gen. Universal Sys.,

" Inc. v. Lee, 379 F.3d 131, 148-49 (5th Cir. 2004) (applying

Dastar to a claim regarding copyrighted work); A Slice of Pie
Prods., LLC v. Wayans Bros. Entm’t, 392 F.Supp. 2d 297, 313 (D.
Conn. 2005) (*In fact, Dastar progeny have expressly rejected
plaintiff’s copyright/no copyright distinction and applied
Dastar to claims concerning copyrighted works.”); Williams V.
UMG Recordings, Inc., 281 F. Supp. 2d 1177, 1185 (c.D. Cal.
2003) (“To the contrary, the Supreme Court’s holding did not
depend on whether the works were copyrighted or not.”).
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qualities, or geographic origin of [the defendant’s] or another
person’s goods . . . .7 15 U.S.C.A. § 1125(a) (1) (B) .
The basgis of Silverstein’s claim, according to his

pre-trial memorandum, igs the sentence in Complete Poem’s “Note

on the Text” that states that the poems collected therein were
“faithfully reproduced” from their original publications and
collections. At trial, gilverstein also introduced two
.exhibits, which were not listed in his proposed pre-trial order,
from a catalogue titled “pPenguin Classics: A Complete Annotated

Listing.” The catalogue entry for Complete Poems describes the

book as follows: “The first complete'edition of Parker’s poetry

brings together all of the poems published in Enough Rope,

gunset Gun and Death and Taxes, along with 100 other previously

uncollected works.” In his proposed findings of fact and
conclusions of law submitted after trial, gilverstein asserts
false pfomotion claims under § 1125 (a) (1) (B) based on the
statements contained in both docuﬁents. (Pltff’s Post-Trial Br.
57-58) .

The parties failed to reach agreement on a pre-trial
order, and the trial broceeded without one ever being reached.
At trial, over Penguin’s objection, gilverstein’s attorneys

offered into evidence and elicited testimony from Silverstein
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